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DIPLOMATIC IMMUNITY OF FOREIGN ENVOYS 
by 
GARTH NETTHEIM* 


The law concerning the nature and extent of the diplomatic 
immunity accorded to foreign envoys dates back to the very 
birth of the modern nation-state, and probably earlier. But it 


remains important and, in fact, is becoming more so for a variety 
of reasons. 


The number of independent sovereign states to which 
envoys of one sort or another are accredited multiplies yearly. 
In addition, there are numerous political entities with something 
less than complete sovereignty and independence and yet which 
send representatives abroad and receive those of other entities. 
Then, increasing specialization makes necessary larger staffs 
for those envoys and representatives. And, generally, a veritable 
web of less direct contacts—formal and informal, bilateral and 
multilateral—is constantly being woven among the nations of 
the world. 


All this results in the presence in the modern state of a 
large number of people representing, at one level or another, 
other states or international and regional organizations. In a 
nation as central to world intercourse as the United Kingdom, 
the number of such people on her soil at any one time runs into 
thousands. 


The basis of immunity 


Yet each of this vast throng, from the most senior ambassa- 
dor to the lowliest clerk, is, on the traditional view, entitled to 
complete immunity from the legal jurisdiction of the host 
nation. 


This view of international law as embodied in the English 
common and statute! law is based on two concepts. One is the 
fiction of extra-territoriality whereby the envoy is supposed, for 
all juridical purposes, to be still in his own country. This 
notion is, of course, now of merely historical interest. Far more 
to the point is the functional conception of diplomatic immunity”! 
requiring that a diplomatic envoy should be free to perform 
official business on behalf of his nation without interference or 
interruption. 


And the precise nature of the immunity was expressed by 
LorD HEwankT, C.J., in these terms'*!: “Diplomatic privilege does 
not impart immunity from legal liability, but only exemption 
from local jurisdiction.” 





*M.A. (Fletcher School of Law and Diplomacy, U.S.A.), LL.B. (Syd.). 


{1] The Diplomatic Privileges Act, 1708, and subsequent legislation 
relating, inter alia, to Commonwealth representatives and employees 
of international organizations. 


[2] As expressed, for example, in Engelke v. Musmann, [1928] A.C. 433 
at pp. 449-450; [1928] All E.R. Rep. 18. 


[8] Dickinson v. Del Solar, [1930] 1 K.B. 376 at p. 380; [1929] All E.R. 
Rep. 139 at p. 140. 
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This being so, it is a matter for wonder that so few 
cases occur (or come to light) where conflict between a person 
so privileged and the law of the host nation threatens those very 
— between states which his presence is intended to 
oster. 


Of course, the responsibility of representation will confer 
a sense of restraint and, presumably, only the responsible are 
chosen in the first place. Any representative who does behave 
in an illegal or even an improper way will usually be sent 
quickly back home where he can do no more harm. 


Recent Australian experience 


A situation, concerning rates on consular properties, arose 
recently in the Sydney municipality of Woollahra which con- 
tains a number of buildings occupied and used by foreign 
governments for official purposes. Some are merely leased and, 
in respect of these, local government rates are paid by the 
owners. 


But there are also nine properties owned by foreign 
governments in respect of which the annual rates approximate 
£1,500. Over the years from 1950 the United States consulate 
had paid, under protest, a total of £3,866 in rates. But in 1960, 
on instructions from Washington, and after consultations with 
the New South Wales Government on the legal position, it 
requested refund of the entire amount. The Japanese and 
Korean consulates followed suit. The Local Government Act 
makes no provision for diplomatic exemption from rates, and 
the Woollahra Council referred the question to the Local 
Government Department. The Department, in its reply, stated 
that the Act should be construed and applied “in accordance 
with international law and comity”, that the amount collected 
should be refunded, and that rates on consular properties should 
be written off as being not recoverable at law.™! 


At a subsequent meeting the Woollahra Council considered 
a report by the Town Clerk, Mr. A. E. Ryan, in which he said 
that “councils must now decide whether to act ‘in accordance 
with international law and comity’ and refund several large 
sums contributed as rates by consular representatives, or to 
consider the ‘parochial interests of its ratepayers and risk 
international discourtesies’ by declining to refund rates paid in 
good faith’. Council chose the latter course and decided not 
to make refunds.) The Mayor later announced, however, that 
rates would not be charged in future against the nine consulate 
properties, and he repeated a claim made earlier—apparently 
with no effect—that the Commonwealth Government should re- 
imburse councils for their loss of rating income in respect of 
such properties.) 





[4] The Sydney Morning Herald, 27 September 1960. 
[5] The Sydney Morning Herald, 15 November 1960. 
[6] The Daily Telegraph, 16 November 1960. 
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R. v. Madan 

The case of R. v. Madan"! decided earlier this year by the 
Court of Criminal Appeal in England raised a number of 
interesting points concerning the extent of diplomatic immunity 
and the effect of waiver. The facts and the decision, taken from 
the headnote, are as follows: 


The appellant was convicted of obtaining a season ticket 
by false pretences and of attempting to obtain money by false 
pretences. At all material times he had been employed in the 
passport office of the High Commissioner for India and was on 
the list of the Secretary of State under the relevant legislation"! 
as a person entitled to diplomatic immunity. Subsequently the 
Deputy High Commissioner for India wrote to the Common- 
wealth Relations Office stating that, inter alia, in order not to 
impede the course of justice, and as a very special case, the 
High Commissioner was prepared to waive diplomatic immunity 
in respect of the appellant.!®! 


It was held that the criminal proceedings, being against a 
person entitled to diplomatic immunity, were without juris- 
diction (whether he claimed immunity or not) unless and until 
there was a waiver, which, if it were to be effective, must be a 
waiver on behalf of the chief representative of the state in 
question, for the immunity was the privilege of the state and 
not of the individual; the letter from the Deputy High 
Commissioner did not purport to be a retroactive waiver, and 
accordingly the appellant’s conviction was quashed. 


The circumstances of this case highlight the fact that 
diplomatic immunity is not merely a privilege which the repre- 
sentatives can claim if so minded. Rather, it is a right which 
the courts of the host nation are bound to recognize as 
disqualifying them from jurisdiction unless and until the 
representative elects to exercise, in an effective manner, his 
privilege of waiver. 


The courts in British countries will usually insist on strict 
proof of waiver, and even an effective waiver of exemption from 
jurisdiction will not necessarily be construed as also involving 
waiver of exemption from execution of a judgment. A further 
submission to process may be required for this purpose. 


So, in R. v. Madan, the court still regarded itself as dis- 
qualified despite the appellant’s initial submission to the juris- 
diction through his solicitor, and despite the subsequent (but 
not expressly retroactive) waiver made on behalf of the High 
Commissioner. 





[7] [1961] 1 All E.R. 588. 


{8] Diplomatic Immunities (Commonwealth Countries and Republic of 
Ireland) Act, 1952, s. 1(4). 


[9] Under s. 1(5) of the Act. 
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Immunity in criminal proceedings 


The situation in English law in regard to criminal 
proceedings has been son 2what less certain. 


In delivering the judgment of the court in R. v. Madan, Lorp 
PARKER, C.J., quoted from Halsbury™®! to the effect that the 
minister “. . . is exempt from the criminal jurisdiction of the 
state in which he resides, and is not subject to interference or 
arrest except, possibly, in the one instance of his engaging in 
acts contrary to its safety and welfare’. 


Note (q) to the passage reads as follows: 


“This view is taken by authorities on international law ... 
the older English text-writers were of a contrary opinion, 
founding it upon a distinction between mala prohibita and 
mala in se.... There is no modern English authority on the 
subject, but judicial statements suggest that the courts do 
not regard the immunity to be complete in point of law, at 
any rate as regards persons other than the public minister 
himself, whatever may be the position in practice having 
regard to amity in foreign relations.” 


LORD PARKER then went on:!1) 


The Attorney-General, to whom the court is indebted 
for his argument in this case [he appeared as amicus 
curiae], informs the court that he has been through the 
various cases and passages dealt with in that note and 
that he can find no passage whatsoever which supports the 
proposition that any distinction is to be drawn between 
the privilege of the representative of the state himself and 
the privilege of those on his staff. When one is dealing 
with something, as in this case, which is malum prohibitum, 
this court takes the view that in a case such as this there 
is no distinction to be drawn between the principles of law 
applicable in the case of civil proceedings and criminal 
charges.” 


The question, however, still seems to remain open for 
decision whether or not a minister and/or his staff enjoy 
immunity under English law from criminal proceedings in 
respect of something which is malum in se. In practice, criminal 
proceedings are generally not instituted against such personnel 
in the United Kingdom except after consultation with the head 
of the mission. 


Immunity of subordinate diplomatic staff 


The passages quoted refer to the possibility of a distinction, 
in this sort of case, between the position of the head of a 
mission and that of subordinate members of his staff as regards 
immunity. 





[10] 7 Halsbury’s Laws (3rd Ed.) 269. 
{11] [1961] 1 All E.R. 588 at p. 592. 
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Another point at which the relative positions may differ is 
mentioned in Halsbury"™*!: “The privilege, which is absolute in 
the case of a minister himself, is forfeited in the case of a 
member of his establishment if such a person engages in trade.” 


It seems highly probable that the future course of our law 
relating to diplomatic immunity will see a development of this 
sort of differentiation between the position of the diplomatic 
staff proper (e.g., the minister, first, second and third secre- 
taries, and attachés) on the one hand and that of the various 
minor officials and servants on the other. 


- This trend may well be dictated by the sheer growth in 
numbers of the people employed abroad by foreign governments 
and international authorities. But it also has a sound basis in 
logic if one takes the functional concept as being the true basis 
of immunity. 


This line of thinking was recognized in England at least as 
early as 1823 when it was held that immunity did not exist, in 
the case of a servant, at least in respect of his goods, where the 
matters giving rise to the action did not arise out of and in the 
course of his service.“*! This decision may well be a dead letter 
now. British practice seems to be to accord full personal 
immunity at least, to all members of a diplomatic mission, 
including minor officials and servants, subject to the reservation 
expressed in R. v. Madan as to criminal proceedings in respect 
of an act which is malum in se. 


Precedents also exist in other directions for according 
something less than full immunity to representatives of foreign 
governments and authorities. Thus, consular representatives, 
as distinct from diplomatic envoys, enjoy immunity only in their 
official capacity, not in their private capacity. And British 
legislation™*! provides for withdrawal by Order-in-Council of 
the immunity for private acts of foreign diplomatic envoys, 
their servants and staff where British envoys are not accorded 
the same extent of immunity for private acts by the accrediting 
foreign state concerned. 


Also, only a relatively limited degree of immunity is given 
by recent British and American legislation" to officials of, 
and delegates to, international organizations, and the immunity 
granted varies according to the grade and category of the 
official or delegate concerned. 





(12] 7 Halsbury’s Laws (3rd Ed.) 273. 

[18] Novello v. Toogood (1823), 1 B. & C. 554. 

[14] Diplomatic Immunities Restriction Act, 1955. 

{15] International Organizations (Immunities and Privileges) Act, 1950 


(in the United Kingdom); Federal International Organizations Im- 
munities Act, 1945 (in the United States). 
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International law speaks with many tongues, and the law 
and practice on the subject of diplomatic immunity varies from 
state to state. The International Law Commission of the United 
Nations General Assembly has considered the matter and 
attempted to evolve a set of rules acceptable to all and establish- 
ing some degree of uniformity." Certainly some rethinking 
on this branch of the law is made necessary by the increasingly 
complex pattern of international relationships so that immunity 
is granted where necessary, but only where necessary, for the 
unfettered conduct of the business of the mission.“7) And, 
pending accession by nations to some uniform international 
treaty on the subject—a long-term project at best — such 
rethinking could well be carried out at national levels. 


It seems certain that the future will see the development 
of the law so as to place clear limits, especially in the case of 
subordinate officials, on the traditionally wide immunity of 
foreign envoys. 


[16] See its draft articles on Diplomatic Privileges and Immunities in the 
report of its 9th session, 1957. Other attempts can be seen in the 
Comment of the Harvard Research Institute on article 23 of its 
Draft Convention on Diplomatic Privileges and Immunities (American 
Journal of International Law, 26 (1932), pp. 118-121) and in sections 
20 and 21 of the General Convention on the Privileges and Immunities 
of the United Nations (Cmd. 6753). 


[17] “Immunities of the Subordinate Diplomatic Staff” by Miss Joyce 
A. bs Gutteridge (1947), British Year Book of International Law, 
p. , 
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LETTER TO THE EDITOR 
Dear Sir, 


On page 71 of my article “The Right to Cross-Examine an 
Accused as to Character”, published in the May issue of your 
Journal, I stated and set out what I understood to be the 
relevant statutory provision in Queensland. 


However, on the day before the article reached the 
publishers’ hands, namely 29 March 1961, Royal Assent was 
given to The Criminal Code and Other Acts Amendment Act of 
1961. 


The relevant effect of that Act was to insert a new section 
(618A) into the Queensland Criminal Code. 


That Section provides :— 


“(618A).—Prisoner and husband or wife of prisoner com- 
petent but not compellable witnesses. Every person accused of 
an indictable offence, and the wife or husband, as the case may 
be, of every such accused person, shall be a competent witness 
on his or her behalf, but shall not be compellable to be a witness 
without his or her consent. 


Any accused person tendering himself as a witness may be 
asked any question in cross-examination notwithstanding that 
it would tend to criminate him as to the offence charged, but 
he shall not be asked, and if asked shall not be required to 
answer, any question tending to show that he has committed 
or been convicted of or been charged with any offence other 
— that wherewith he is then charged, or is of bad character, 
unless — 


(a) The proof that he has committed or been convicted of such 
other offence is admissible evidence to show that he is 
guilty of the offence wherewith he is then charged; or 


(b) he has by himself or his counsel asked questions of the 
witnesses for the prosecution with a view to establishing 
his own good character, or has given evidence of his good 
character or the nature or conduct of the defence is such as 
to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution: Provided that the 
permission of the judge (to be applied for in the absence 
of the jury) to ask any such questions must first be 
obtained; or 


(c) he has given evidence against any other person charged 
with the same offence.” 


I am extremely grateful to the Honourable Mr. Justice 
Stable, of the Supreme Court of Queensland, for [through you] 
drawing this to my attention. 


Yours faithfully, 
R. W. GEE, 
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BARRISTERS ABANDON HAUNT TO WRECKERS* 
by 
HORACE CHISOLM 


The Q.C.’s and their juniors have departed, abandoning 
Selborne Chambers, the most famous barristers’ chambers in 
Australia, to the wreckers. 


The building was bought by Federal Hotels Ltd., who plan 
extensions to Menzies Hotel. 


Through the arched doorway of the unpretentiously pictur- 
esque building next to Menzies Hotel, in Bourke Street, under 
the gilt-lettered name, have passed three generations of 
barristers, solicitors, law clerks, clients and witnesses. 


From its rooms went Alfred Deakin and Mr. R. G. Menzies 
to be Prime Minister of Australia. Three of the six Chief 
Justices of the High Court of Australia—Sir Frank Gavan 
Duffy, Sir John Latham and Sir Owen Dixon—and one-third of 
the 15 other appointees to the High Court Bench have been 
Selborne Chambers men. 


Most of the Supreme Court and County Court judges have 
been from Selborne. 


The present Chief Justice of Victoria (Lieutenant-General 
Sir Edmund Herring) was its only general. 


Rare is the famous Victorian case that has not had some 
link with Selborne Chambers. 


The founders of the Chambers are believed to have been 
Messrs. Webb and Holroyd, both of whom became Supreme 
Court judges. 


In its age, the building acquired the venerable atmosphere 
of a community of learned brethren, not quite withdrawn from 
the world, its architect visualized back in 1881. 


The light from the glass doors at either end stretches 
timorously, inadequately, down the long, quiet hall, as if 
frightened it will awaken the slumbering years. 


The fine timberwork and spandrelled columns of the central 
bridge linking the wings of the first floor, stand silhouetted in 
the centre of the building. 


On the lengthwise timber seats countless worried plaintiffs 
and defendants and anxious witnesses have sat contemplating 
the ageing cream and brown paint of the colour scheme, as 
they awaited conferences with counsel. 


In its last years, considerably more than 100 barristers 
have been housed in the rows of little rooms behind the Gothic- 
arched frames and frosted windows, surrounded by their 
libraries, reading briefs and reports, or cogitating the judgments 
of the centuries. 














* These are extracts from an article which appeared in “The Age” (Mel- 
bourne) of 11 July 1961, and reproduced by permission of the Editor, whose 
courtesy is gratefully acknowledged by the Publishers. 
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Selborne Chambers ... no longer bustling with activity. 


What secrets have been bared in these chambers. Envy, 
hate, cupidity and stupidity, cunning and fear, love and faith 
and courage, faithlessness and fortitude, all the motives and 
emotions of men and women have been revealed there, through 
80 years. Who knows more of the working of the human mind 
under duress than the legal profession? 


Outside the Chancery Lane portal is the door bearing the 
wooden nameplate Mr. R. G. Menzies. The Prime Minister 
shared his chambers with Mr. N. M. Stephen. 


Most famous room in the chambers is No. 9, which produced 
eight judges: Judges Eggleston and Wasley, of the County 
Court; Mr. Justice Webb, Mr. Justice Hodges, Mr. Justice Hood, 
of the Supreme Court; Sir William Irvine and Sir Frederick 
Mann, Chief Justices of Victoria; and Sir Frank Gavan Duffy. 


Mr. Jacobs, 88, came there in 1901, and Mr. Stanley Lewis, 
Q.C., who took Chambers there in 1902, were in Selborne 
Chambers longest. 


Sir Clifden Eager, Q.C., former president of the Legislative 
Council, was the only knight in the building in the last days. 
The Minister for Education (Mr. Bloomfield), the Leader of the 
Legislative Council (Mr. Galbally), and Mr. Campbell Turnbull, 
M.L.A., also had their chambers there. 
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PENSIONS AS AN ELEMENT OF DAMAGES FOR 
NEGLIGENCE 


by 
R. D. LuMB* 


The precise criteria to be used in assessing damages for 
personal injury is a problem which has long perplexed courts 
of law. It has been recognized that the task of a court in this 
matter is to put the injured party, so far as is possible by 
pecuniary compensation, into the position which he occupied 
before the occurrence of the injury. The object of the law of 
tort is compensation and, except in special circumstances, 
punitive damages are not awarded. 


Where the injured party derives financial gain through the 
operation of an accident insurance policy, superannuation 
scheme or government pension, the question has arisen as to 
what extent payments from these sources can be taken into 
account in determining the amount of damages which should be 
awarded to the injured party. 


In Bradburn v. Great Western Railway Company"! the 
Court of Exchequer held that the proceeds of an accident insur- 
ance policy payable to the plaintiff in the event of injury could 
not to be taken into account so as to diminish damages. PIGOTT, 
B., said: “He [the plaintiff] does not receive that sum of money 
because of the accident, but because he has made a contract 
providing for the contingency; an accident must occur to 
entitle him to it, but it is not the accident, but his contract, 
which is the cause of his receiving it.”!! A distinction was thus 
drawn between immediate and remote payments arising out of 
the injury suffered: payments of the latter kind, such as moneys 
derived from an insurance policy, could not be taken into 
account by a court. In Payne v. Railway Executive" the class 
of remote payments was extended to cover a disability pension 
paid to the plaintiff, a naval rating, by the Crown. In deter- 
mining that such a payment could not be taken into account, 
the Court of Appeal considered that the entitlement to the 
pension arose from the naval service of the plaintiff and that 
the accident was merely the occasion for its payment."! 
SINGLETON, L.J., also pointed out that in so far as the Minister 
of Pensions had a discretion to grant or withhold the pension 
it would not be proper to make a deduction from the damages 
awarded: the Minister might reduce the pension because of 
the award of damages.) 





* LL.M. (Melb.), D.Phil. (Oxon.), Lecturer in Law, University of Queens- 


land. 
{1] (1874-5) 10 Ex. 1. 
[2] (1874-5) 10 Ex. at p. 3. 
(8] [1952] 1 K.B. 26; [1951] 2 All E.R. 910. 
[4] [1952] 1 K.B. 26; [1951] 2 All E.R. 910 at K.B. pp. 36, 39. 
(5] [1952] 1 K.B. 26; [1951] 2 All E.R. 910 at K.B. pp. 40-41. 
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Cases decided by Australian Supreme Courts had shown a 
difference of opinion. It was generally agreed that where the 
payment of the pension was subject to certain contingencies, 
future payments (as distinct from payments made up to the 
date of the trial) should be disregarded in assessing damages. 
However, where the payment of the pension was vested and not 
subject to contingencies the view of some judges was that it 
should be taken into account; of others, that it should be 
disregarded.) 


In two recent cases the High Court has entered into a 
detailed examination of the question and indicated the prin- 
ciples to be adopted in determining the relevance of such pay- 
ments in common law personal injury actions. Broadly speaking, 
the law now is that such payments must be excluded from 
consideration. 


In National Insurance Company of New Zealand v. 
Espagne,™ the respondent had received serious injuries through 
the negligence of the driver of a car insured by the appellant. 
He had been awarded an invalid pension under the Social 
Services Act in respect of a condition of permanent blindness 
which had resulted from the accident. It was argued that this 
pension should be taken into account so as to reduce the 
damages which he otherwise would have obtained in the action 
for personal injury. The members of the High Court were of 
the opinion that the payment could not be taken into account. 
DIXON, C.J., pointed out that many benefits, such as hospital and 
pharmaceutical assistance affected the financial position of the 
injured party and these could not be excluded in the assessment 
of damages. But other benefits, either of a public (e.g., govern- 
ment pension) or a private nature (e.g., insurance policy), 
existed independently of the claim which the plaintiff had against 
the tortfeasor for the injury suffered, and these benefits should 
be excluded from consideration. The social service pension fell 
within this category.'*! Moreover, it could not be said that such 
a pension could be obtained as of strict right and so it could not 
be regarded as being certain income for the injured person."! 
MENZIES, J., too, considered that the pension could not be taken 
into account either in respect of payments made before the trial 
or in respect of future payments. In his mind the occurrence 
of the injury should be regarded as the occasion rather than 
the cause of the payment of the pension." WINDEYER, J., 
adverted to the fact that while payments of this kind could as 
a general rule be taken into account in actions for damages 
under Lord Campbell’s Act in so far as the claim in such a 








[6] See Cook v. Marshall Sawmilling Co. (1959), 77 W.N. (N.S.W.) 40; 
Baker v. Graham (1959), 77 W.N. (N.S.W.) 42; Keating v. Cochrane 
(1959), 77 W.N. (N.S.W.) 35; Fraser v. Maxwell, [1959] Qd. R. 222; 
Shuter v. Crosby, [1956] V.L.R. 47. 


[7] (1961), 35 A.LJ.R. 4. 
[8] 35 A.LJ.R. 4 at pp. 5-6. 
{9] 35 A.L.J.R. 4 at p. 6. 
[10] 35 A.L.J.R. 4 at pp. 8-9. 
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case would be for loss of pecuniary benefits consequent upon 
the death of the breadwinner, they were not admissible in 
evidence in the computation of damages in a common law action 
for personal injury."") In examining the reasons given in 
previous cases for excluding these payments, WINDEYER, J., 
showed himself unwilling to adhere to the traditional formula- 
tions and pointed to the imprecise and uncertain meaning 
attaching to terms such as the immediate and the remote cause. 
In their place he proposed the following formulation of the 
principle to be applied in future cases: “In assessing damages 
for personal injury, benefits that a person has received or is to 
receive from any source other than the defendant are not to be 
regarded as mitigating his loss if: (a) they were received or 
are to be received by him as a result of a contract which he 
has made before the loss occurred and by the express or implied 
terms of the contract they were to be provided notwithstanding 
any rights of action he might have; or (b) they were given or 
promised to him by way of bounty, to the intent that he should 
enjoy them in addition to and not in diminution of any claim 
for damages.”’'*! The first class would cover accident insurance 
policies and payments from pension and superannuation schemes 
of a private nature. The second class would cover payments by 
way of voluntary assistance and government social services. 


In a judgment delivered at the same time—Paff v. Speed™*! 
—the High Court considered the question whether a super- 
annuation pension awarded to a compulsorily retired policeman 
under the provisions of the New South Wales Police Regulation 
(Superannuation) Act could be taken into account in an action 
for personal injuries. The significant difference between this 
case and Espagne’s Case was that the policeman had claimed, 
as an item of damage, compensation for benefits which he would 
have gained if he had remained in the police force. The trial 
judge had admitted evidence of the award of the pension and the 
jury had awarded the sum of £17,500 for the serious injuries 
which he had received. The majority of the High Court decided 
that, in so far as the plaintiff had presented his case in such 
a way as to claim loss of benefits in the future, the evidence of 
the receipt of the pension had been rightly admitted.''*! Despite 
this, however, they were of the opinion that an appeal court, in 
reviewing the award of a jury which has been challenged as 
excessive, should consider the award without specific reference 
to the value of the pension and should not add it to the sum 
awarded by the jury in determining whether that award was 
excessive."'®! Two judges, however, MCTIERNAN and MENZIES, 
JJ., applied the principle laid down in Espagne’s Case to the 
superannuation pension in the present case,"¢! 





{11] 35 A.L.J.R. 4 at pp. 11-12. 

[12] 35 A.L.J.R. 4 at p. 16. 

[13] 35 A.LJ.R. 17. 

[14] 35 A.L.J.R. 17 at pp. 18, 21, 22, 24. 
(15] 35 A.LJ.R. 17 at pp. 18, 20, 23, 25. 
[16] 35 A.L.J.R. 17 at pp. 20, 23. 
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The conclusions which can be drawn from the present 
state of the authorities are as follows: Certain types of pay- 
ments made to the injured plaintiff after an accident resulting 
from the negligence of the defendant cannot be taken into 
account in assessing the damages for which the defendant is 
liable. Such payments may be of a private kind. They may be 
made under insurance policies taken out by the injured party 
for his own benefit or taken out by his employer or they may 
merely result from an act of generosity. They may also be of 
a public nature, such as payments made under social services 
schemes or under statutory superannuation schemes. The 
reason for excluding them from consideration is that the 
intention is that they should be enjoyed independently of any 
success in an action for damages for personal injury. Where, 
however, a specific intention is expressed that they are not to 
be regarded as additional to payments resulting from a common 
law claim, a court may take them into account in assessing 
damages when determining that claim.""! Finally, where the 
plaintiff claims as an item of damages loss of future benefits 
which would cover the payments in question (such as super- 
annuation benefits), then the defendant may adduce evidence 
to show that in fact the plaintiff has not lost such benefits. It 
can be seen that when the plaintiff wishes to exclude from the 
court’s consideration such payments, he must omit from his 
declaration or statement of claim any mention of the loss of 
such benefits. 





[17] Unless, of course, it is apparent that the reduction is to be made by 
the persons responsible for the administration of the superannuation 
scheme or social service. 
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THE AUSTRALIAN SOCIETY OF LEGAL PHILOSOPHY 
by 


Dr. I. TAMMELO 
President. 


The objects of the Australian Society of Legal Philosophy, 
recently formed in Sydney, are to promote and co-operate in 
(a) the study and discussion of legal philosophy; (b) publica- 
tion of works on legal philosophy; (c) conferences of persons 
interested in legal philosophy. “Legal philosophy” is defined by 
the Society’s constitution as “the body of ideas concerned with 
law as examined in the light of the various disciplines of 
philosophy, and of the psychological, social and cultural sciences”. 


At present the principal activities of the Society take the 
form of meetings in private homes, at which papers on legal 
philosophical subjects, prepared by members of the Society, are 
discussed. So far the Society has meetings only in Sydney, 
but there are members in Queensland and Victoria and the 
Society is in correspondence with scholars in other States and 
overseas. The Society is also in correspondence with overseas 
organizations of a similar nature, and the Italian Society of 
Legal Philosophy and the International Association for Legal 
and Social Philosophy have expressed their desire for co- 
operation with the Australian Society. The editors of the organ 
of the International Association have invited the author of a 
recent paper presented to the Australian Society to publish it 
in their pages; another recent paper has now been published in 
the American Journal of Legal Education. 


The Patron of the Society is Professor Julius Stone, of the 
Department of Jurisprudence and International Law, University 
of Sydney. The President, Dr. Ilmar Tammelo, and the Secre- 
tary-Treasurer, Mr. A. R. Blackshield, are also members of the 
above Department. The Vice-President is Dr. Otto Bondy, of 41 
Sackville Street, Maroubra. 


For further information please contact the Secretary of 
the Society, c/- the Law School, 167 Phillip Street, Sydney. 





CASE NOTE 


False Denials as Corroboration 


Criminal charge—lies by accused —could corroborate the 
evidence of an accomplice—whether or not in fact so question for 
the jury.—In the present case, which concerned the larceny 
of two motor cars, the trial judge pointed out to the jury that 
the evidence showed the accused was lying on matters clearly 
established by the evidence and His Honour said that this could 
constitute corroboration of the evidence of an accomplice. It 
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was for the jury to decide whether in fact it amounted to cor- 
roboration. The Full Supreme Court of Victoria upheld the 
trial judge’s stand, relying on the decision of the High Court in 
Eade v. R. (1924), 34 C.L.R. 154. There it was held that denials 
of the accused, who had been charged with indecent assault on 
a young girl, could corroborate the girl’s unsworn evidence if 
the jury so found. The Full Court also referred to the Scottish 
case of Macfarlane v. Raeburn (1946), S.C. 67, in which 
reference was made to the rule that in affiliation cases “the 
defender’s false denials of proved facts may give them a 
suspicious complexion and afford sufficient corroboration in law 
of the pursuer’s evidence”. 


The Victorian judges pointed out that other authorities on 
this point, including the subsequent decision of the High Court 
in Ready and Manning v. R., [1942] A.L.R. 138, were not 
altogether clear but distinguished the latter case on the ground 
that it merely decided that in the particular circumstances of 
that case the false denial did not amount to corroboration. Other 
decisions of lesser authority could not stand in face of the ruling 
of the High Court and in any case could also be distinguished. 
Accordingly, the Full Court of Victoria held that in appropriate 
cases, on the authority of Eade v. R. (1924), 34 C.L.R. 154, 
false denials by the accused could furnish corroboration. 


The Full Court declared that the above view rested not 
so much on the denial itself as on the conduct of which it was 
a token. A verbal admission by the accused of the commission 
of his offence was not only admissible evidence, but, if believed, 
the strongest evidence of its commission. Also conduct of the 
accused which tended to show incriminatory incidents of his 
crime could be and often was the subject of admissible evidence. 
It was his conduct which was put before the jury and they 
might think that he lied because he was conscious that if he told 
the truth it would convict him. The false statement had to 
relate to incriminatory features of the crime for otherwise any 
false statement by the accused might serve to convict him of 
any crime in the calendar. In Their Honour’s opinion, this view 
may explain the failure of the courts to discriminate between 
statements made by the accused out of court and evidence 
given by him in court. In the latter case, the jury themselves 
observed his conduct in giving evidence and if they thought he 
was lying could draw their own conclusions as to his reasons 
therefor. It followed from Eade’s Case that it was for the 
trial judge to decide whether in the circumstances in law the 
denials could furnish corroboration, and if he considered that 
they could, to leave to the jury as a question of fact whether 
they did (R. v. Tripodi, [1961] V.R. 186). 


(Special leave to Appeal refused (1961), 35 A.L.J.R. 72.) 
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CURRENT LEGISLATION 
COMMONWEALTH 
Income Tax and Social Services Contribution Assessment Act (No. 2) 1961, 
No. 27. 
Assent: 19 May 1961; Commenced 16 June 1961, amending the Income 
Tax and Social Services Contribution Assessment Act 1936-1961 and adds 
a new s. 51AC—Export Market Development Allowance. 
Life Insurance Act 1961, No. 29. 
Assent: 25 May 1961; Commenced 22 June 1961, amending the Life 
Insurance Act 1945. 
Pay-Roll Tax Assessment Act 1961, No. 28. 
Assent: 19 May 1961. Amends the Pay-Roll Tax Assessment Act 1941- 
1957 and adds new Division 2 to Part III relating to Rebate of Tax by 
reference to Exports. 
QUEENSLAND 
The Lands Acts and Other Acts Amendment Act of 1961. 
Assent: 7 April 1961. Amends the Land Acts 1910 to 1960, the Land Acts 


and Other Acts Amendment Act of 1958 and the Lands Acts and Other 
Acts Amendment Act of 1959 in certain particulars. 


The Workers’ Homes Repeal Act of 1961. 
Assent: 29 March 1961. Repeals the Workers’ Homes Acts 1919 to 1957. 
VICTORIA 
Co-operation (Amendment) Act 1961, No. 6749. 
Assent: 18 April 1961, amending Co-operation Act 1958, Societies and 
Companies Capable of being Members of a Co-operative Society. 
Motor Car (Amendment) Act 1961, No. 6762. 


Sections 1-3, 5-8 and 10-13. Operation 5 June 1961, proclaimed Gazette, 
1961, p. 1850. 


Rules of Supreme Court. 
Order 17, Rules 1, 2 and 4; Order 18, Rule 3; Appendix D, Section 4, 
paragraphs 2 and 3—for “insolvent” or “insolvency” read “bankrupt” or 
“bankruptcy” (Gazette, 31 May 1961, p. 1858). 

Rules of Supreme Court. 
Orders 31 and 64 amended (Gazette, 19 April 1961, p. 1181). 

Stamps (Amendment) Act 1961, No. 6739. 
Assent: 11 April 1961, amending Stamps Act 1958 including duty on 


exchange of real property, credit purchase agreement and amendments 
to the Third Schedule. 


Town and Country Planning (Amendment) Act 1961, No. 6751. 


Assent: 18 April 1961, operation 1 September 1960, amending s. 3 and 
inserting ss. 380A, 30B. 


RECENT LEGAL PUBLICATIONS 
EQUITY 


Nathan’s Equity Through Cases, 4th Edition, by O. R. Marshall 
(Stevens). 


INSURANCE 
Preston & Colinvaux on the Law of Insurance, 2nd Edition, by R. P. 
Colinvaux (Sweet & Maxwell). 
INTERNATIONAL LAW 
Private International Law by G. C. Cheshire (Oxford University Press). 
LAND LAW 
Introduction to History of the Land Law by A. W. B. Simpson (Oxford 
University Press). 
LEASES 
Practical Points on Leases by W. A. Leach (Sweet & Maxwell). 
NEGLIGENCE ; 
All Modern Cases on Negligence by Richard Bingham, Q.C. (Sweet & © 
Maxwell). ; 
STEPHEN’S COMMENTARIES 


1961 Supplement to Stephen’s Commentaries (Butterworth & Co. (Pub- © 
lishers) Ltd.). 








OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 


Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 


Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 


THE VENERABLE ARCHDEACON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


~ 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 


361 George Street, Brisbane 

95 Bathurst Street, Sydney 
241-3 Flinders Lane, Melbourne 
44 Brisbane Street, Launceston 
73 Grenfell Street, Adelaide 


167 St. Georges Terrace, Perth 
Garema Place, Civic Centre, Canberra. 
Mary Street, Port Moresby 








DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


CRONULLA 
C. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
523-0241. 


Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD. 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021. 


NEUTRAL BAY 
CROLL & CO. PTY. LTD. 
179 Military Road. 
Real Estate Agents, Homes and 
Investments. 
XY1311, XY1312. 





PETERSHAM 
A. H. TAYLOR PTY. LID. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


SYDNEY 


HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 


Estate Agents, Auctioneers, 
Valuers and Hotel Brokers. 


BW8401 (10 lines). 





{Opinions expressed by the writers of contributed 
articles are not necessarily those of this Journal.] 


All communications should be addressed to: 


EDITORIAL 


DEPARTMENT 


BUTTERWORTH & CO. (Australia) LTD. 
6-8 O’Connell Street, Sydney. 


W. E. Smith Limited. Webb and Boundary Streets, Croydon, N.S.W. 
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RECENT CASES 
Practice — Motion to add a ground of special defence — 


Sullivan v. Sullivan 


[A report of judgment of JUDGE AMSBERG, of the New South 
Wales District Court, Sydney, is published as a Supplement to 
The Australian Lawyer as a matter of general interest on a 
point of law directly decided upon for the first time. ] 


SULLIVAN v. SULLIVAN 
IN THE DISTRICT COURT OF SYDNEY 
29 May 1961 


His Honour Judge Amsberg: This matter involves consideration of a most 
novel point. I am assured by counsel that, so far as their researches go, 
they have been unable to discover any direct authority covering the matter. 
Whether this be so because the facts are so very unusual, or because it 
has always been assumed that the law is clear, I am not able to say. 
However, it is regrettable that the point falls to be determined, apparently 
for the first time, in an inferior court of first instance, and in an 
interlocutory matter in that court, namely a motion to add a ground of 
Special Defence; for the reason that no direct appeal lies against my 
decision on such a motion, which, of course, does not fulfil the second 
of the conditions mentioned by JorDAN, C.J., in Willis v. David Jones Ltd. 
(1934), 34 S.R. (N.S.W.) 303 


The facts of this matter may shortly be stated as follows:— 

Plaintiff was a passenger in a motor car being driven by defendant. 
Defendant, it is alleged, drove the motor car in a negligent fashion, with 
the result that the plaintiff sustained severe injuries, and it is in respect 
of these that the plaintiff has launched this action. 


The motion before me asks that the defendant be permitted to add, 
out of time, a ground of Special Defence, and this defence, which the 
defendant now seeks to raise, is in the following terms:—“‘The defendant 
by A. S. White, his attorney, says that the injuries sustained by the 
plaintiff and the subject of the Particulars of Claim herein were suffered 
by the plaintiff on an occasion when the plaintiff was the passenger in a 
certain motor vehicle then being driven by the defendant for the purpose 
and in the execution of a crime by the plaintiff and the defendant jointly.” 


The facts, so far as they emerge from the affidavits, would seem to 
indicate that plaintiff and defendant, who are son and father, were using 
the motor car in question, at the time of the injuries to the plaintiff, in a 
joint burglarious exploit, and were actually transporting a quantity of 
gelignite and detonators for an unlawful purpose in the car at that time. 
By common consent of counsel, it is accepted that, unless I should be of 
the view that the proposed Special Defence is obviously demurrable, I 
should permit it to be added as a defence. Mr. Ross, counsel for the 
plaintiff, submitted that the defence, if pleaded as a plea in a cause in the 
Supreme Court, would be plainly demurrable, and that the facts, as 
alleged therein, afford no answer whatever to the plaintiff’s claim, and 
he relies very strongly upon certain dicta, falling from their Honours, the 
Justices of the High Court in Henwood v. Municipal Tramways Trust 
(1938), 60 C.L.R. 438 as supporting his contention. 


It is plain that the mere fact that a plaintiff, at the time of his 
injury, was engaged in an unlawful or criminal enterprise, would, per se, 
afford no defence to his action. This is so, whatever be the degree of his 
criminality, whether it result from breach of a mere regulation (such as 
was breached in Henwood’s Case) or of a serious penal statute. This, 
in my judgment, must be the law, since in such cases there could be no 
causal connexion between the criminality and the negligent act alleged 
and complained of. If support were needed for this proposition, it will 
be found in the judgment of LATHAM, C.J., in Henwood’s Case at 60 C.L.R. 
p. 446, where His Honour said:— 


1 
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“,.. There is no general principle of English law that a person who 
is engaged in some unlawful act is disabled from complaining of injury 
done to him by other persons, either deliberately or accidentally. He does 
not become caput lupinum. Other persons still owe him a duty to take 
care, the extent of that duty being determined by the circumstances of 
the case which create the duty. The person who is injured in a motor 
accident may be a child playing truant from school, an employee who is 
absent from work in breach of his contract, a man who is loitering upon 
a road in breach of a by-law, or a burglar on his way to a professional 
engagement—but none of these facts is relevant for the purpose of 
deciding the existence or defining the content of the obligation of a motor 
driver not to injure them. Thus, it cannot be held that there is any 
principle which makes it impossible for a defendant to be liable for injury 
brought about by his negligence simply because the plaintiff at the 
relevant time was breaking some provision of the law.” 

Most of the dicta supporting Mr. Ross’ argument stem from what one 
may call, for want of a better term, “unilateral turpis causa”. Strangely 
enough, however, no dictum has been referred to, as indicating that one of 
two participes criminis may have an action against the other in respect of 
negligence in carrying out of a criminal act to which they were both 
parties, or where the turpis causa is, so to speak, joint. Indeed there are 
many dicta to the contrary. For example, in Hillen v. I.C.J. (Alkali) Ltd., 
[1934] 1 K.B. 455 at p. 467, ScruTTON, L.J., said:— 

“An analogous case seems to be a joint adventure of smuggling. A. 
owns a house to which his confederates B. and C. bring smuggled kegs of 
brandy to be lowered into A.’s cellar by a rope which A. knows to be 
defective. It breaks and injures B. waiting in the cellar for the keg. It 
seems to me clear that B. could not sue A. for not warning him of the 
trap in the rope under the authority of Indemaur v. Dames, because the 
whole transaction is known by each party to be illegal and there is no 
contribution or indemnity between joint wrongdoers.” This dictum, it is 
true, was, as is pointed out by the learned author of Fleming on Torts, 2nd 
Edn. at p. 243, criticized by the learned author of Williams on Joint Torts 
and Contributory Negligence (1951 Edn.) on the ground that there is no 
causal connexion between smuggling and the duty to warn a licensee of a 
known danger. 

Nevertheless, what was said by ScCRUTTON, L.J., was cited, entirely 
without disapproval, by their Honours Drxon, J. (as he then was) and 
MCTIERNAN, J., in Henwood’s Case (supra) at C.L.R. p. 465, where their 
Honours point out a number of grounds upon which a plaintiff in an action 
of negligence, may be defeated, where he has contributed to his own 
injury by an act which is forbidden by law or is wrongful; and their 
Honours use the apologue of ScruTTON, L.J., as illustrative of one of such 
grounds. 

Further, in National Coal Board v. England, [1954] A.C. 403 at p. 418; 
[1954] 1 All E.R. 546 at p. 552, His Lordship Lorp PorTER said:—‘There 
is one further matter which Your Lordships have to determine, i.e., were 
Williams and England alike engaged in a crime so that the maxim ex 
turpi causa non oritur actio applies and the latter cannot recover. My 
Lords, save in one case I cannot find that such a plea has ever been put 
forward in circumstances similar to these as excusing common law 
negligence. If it were sound it would be a defence to many actions in 
which it was not raised and might also be a defence to many claims for 
compensation. Conceivably it may be a defence in certain cases between 
the parties participes criminis, but the argument that it may be a defence 
between the two persons involved does not support a conclusion that a 
third party whose servant is one of the two involved in disobeying a 
regulation and so participating in a criminal offence is thereby excused 
from liability.” 

His Lordship went on to say that he adopted the answer given by 
COHEN, L.J. (as he then was) in Cakebread v. Hopping Brothers (Whet- 
stone) Ltd., [1947] K.B. 641 at p. 654; [1947] 1 All E.R. 389 at p. 395. 
This answer was in these terms: 

“The maxim ex turpi causa is based on public policy, and it seems to 
me plain on the facts of this case that public policy far from requiring 
that this action be dismissed, requires that it shall be entertained and 
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decided on its merits. The policy of the Factories Acts makes it plain 
that such a defence as that put forward here would be inconsistent with 
the intention of Parliament.” 


Also in National Coal Board v. England (supra) [1954] A.C. at pp. 
422 and 424 their Lordships Lorp OAKSEY and LorpD REID, whilst averring 
that the maxim ex turpi causa did not operate to defeat the plaintiff in 
that particular case, nevertheless did not say, either expressly or impliedly, 
that in a proper case it might not operate to defeat a plaintiff claiming 
damages for injury by negligence of a fellow criminal. 


Indeed, at [1954] A.C. p. 428, His Lordship Lorp ASQUITH OF BISHOP- 
STONE said:— 


“... the defendants relied upon the maxim ex turpi causa non oritur 
actio as absolving them from liability. The short answer to this contention 
has been found by those of Your Lordships who pointed out the definition 
of ‘fault’ in the Law Reform (Contributory Negligence) Act 1945. But 
for myself, I should have decided in the same sense in the absence of any 
such definition. The vast majority of cases in which the maxim has been 
applied have been cases where, there being an illegal agreement between 
A. and B., either seeks to sue the other for its enforcement or for damages 
for its breach. That, of course, is not this case. Cases where an action 
in tort have been defeated by the maxim are exceedingly rare. Possibly a 
party to an illegal prize fight which is damaged in the conflict cannot sue 
for assault. But it seems to me in principle that the plaintiff cannot be 
precluded from suing simply because the wrongful act is committed after 
the illegal agreement is made and during the period involved in its 
execution. 


The act must, I should have supposed, at least be a step in the 
execution of the common illegal purpose. If two burglars, A. and B., agree 
to open a safe by means of explosives, and A. so negligently handles the 
explosive charge as to injure B., B. might have some difficulty in maintaining 
an action for negligence. 


But if A. and B. are proceeding to the premises which they intend 
burglariously to enter, and before they enter them B. picks A.’s pocket and 
steals his watch, I cannot prevail upon myself to believe that A. could not 
sue in tort (provided he had first prosecuted B. for larceny). The theft 
is totally unconnected with the burglary. There is, however, a surprising 
dearth of authority on this point. Certain cases were cited to us under the 
Factory Acts, but none of them was, to my mind, really in point.” 


The essence of the matter, to my mind, is to be found in Lorp ASQuiITH’s 
speech. The test to be applied is this: “Is the act, the doing of which 
was done in a negligent fashion, a step in the execution of the common 
illegal purpose?” If so, no action lies. If not, the wrong suffered is 
compensable. 


This conclusion may be justified when viewed from a number of 
standpoints :— 


(a) The application of the maxim ex turpi causa actio non oritur. To 
enable the safe breaker, in LorD ASQUITH’s illustration, to recover, 
would amount to throwing the aegis of respectability and legal pro- 
tection over a wrong-doer, injured by a person engaged in committing a 
crime jointly with the man injured, and would, in substance, be tanta- 
mount to setting the seal of approval of the courts upon a criminal 
transaction; and which in my view would be contrary to public policy, 
which is the very foundation of the maxim. (Although no such reference 
is made in any of the cases, one might be minded to think that the 
proper maxim to apply would rather be in pari delicto potior est conditio 
defendentis. 


“It is settled law that an agreement to do an act that is illegal or 
immoral or contrary to public policy, or to do any act for a consideration 
that is illegal, immoral or contrary to public policy is unlawful and 
therefore void” (Alexander v. Roysen, [1936] 1 K.B. 169, at p. 182). 
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There is nothing inherently unlawful in exploding gelignite, but an 
agreement between two burglars to blow open a safe by means of 
gelignite is obviously unlawful and contrary to public policy. Therefore, 
in my view, anything done in the implementation of such an agreement is 
tainted with the same illegality, and the injured burglar, in Lorp ASQUITH’s 
parable, would be without remedy.) 


(b) The relationship of the parties, in Lorp ASQUITH’s illustration, is 
such, in my view, as to preclude any legal duty arising from one to the 
other of them to take care not to injure that other by negligently 
performing an illegal act. The word which has to be stressed in the 
above sentence is the word “legal”. 


(c) Unlike the facts in Henwood’s Case and the National Coal Board 
Case, and the many other cases under the Factories and Shops Act, 
there would be, in LorD ASQUITH’s illustration, a definite and plain casual 
connexion between the criminal and illegal act and the negligence which 
would be, in such a case, alleged and complained of. 


Applying the foregoing reasoning to the present case, it seems to 
me that if the facts presented by the defendant at the trial support those 
alleged in the Special Defence, then the Special Defence affords a complete 
answer to the plaintiff’s claim. 


In the proposed Special Defence it is alleged that the defendant was, 
at the relevant time, driving the motor car “for the purpose and in the 
execution of a crime by the plaintiff and defendant jointly”. In other words 
it is alleged that the driving of the motor vehicle was just as much an 
integral part of a criminal enterprise as the use of the explosive was in 
Lorp ASQUITH’s illustration; that is to say, the driving of the motor car 
in question was a step in the execution of the common illegal purpose. 


It seems to me that the short facts mentioned in the affidavit are 
capable of affording proof that the motor vehicle in question was being 
driven by the defendant “for the purpose and in the execution of a crime 
by the plaintiff and defendant jointly”. Whether they do afford such proof 
is a matter of fact for the tribunal which ultimately tries the action. For 
these reasons, therefore, I grant the application. 








